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Upon Information and Belief
Over the years lawyers as a group have been lashed at the whipping
post perhaps more than they deserved. We may therefore be excused for
noting with satisfaction the a.bsence of our brothers from the uninspiring
drama of those who would benefit from the war effort.
The demands of farmers, released as they are from all effective price
controls, for subsidies and price guarantees is fast approaching the proportions of a national scandal. Labor groups are demanding-and receiving-substantial wage increases, paving the way for inflation. Depression boondoggling must continue, notwithstanding that any need
for it has long since passed.

Even business, though in general resigned

to no profits for the duration, jockeys for control of processes for later
use in the post war period, in the meantime impeding the war effort.
Everyone favors price control-in theory, and so long as it does not
touch what he sells-and the same is true of rationing. Everyone knows
that new and higher taxes must be levied and that the armed forces must
have more and better, particularly younger men, yet no one dares do
anything about it. And probably little will be done until after the
election.
Maybe Hitler and Hirohito will wait. Maybe we can have "king's
excuse" until after the election. Maybe it is more important that Amos
Tweedlebottom be reelected to Congress than that we win the war.
maybe it isn't.
The scene is neither pretty nor inspiring.

And

And while the actors are

not lawyers, it is high time for lawyers to take a hand. We must get out
the stage hook-lower the curtain. Not after the election. Now!
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Junior Investigators Wanted
The United States Civil Service Commission, Washington, D. C.,
is now accepting applications for a junior investigator at a salary of
$2600 a year. Appointments under the application are known as war
service appointments and will probably be for the duration of the war,
but not more than six months after the war.
To be eligible for application, the applicant must have had some
prior experience in investigation matters in actual prosecution of civil
and criminal cases or have been in the general practice of law, handling
the actual prosecution of cases for court. Young attorneys are particularly desired for this position. Examinations will be held at the
Denver Custom House and applicants who make application to the Civil
Service Commission at Denver will receive a notice of the time and place
of the examination.
Applicants must be at least 25 years old and not over 55 years old
and must be in good physical health. Application forms may be obtained from the Denver office or from any first or second class post office.

War Bonds Sale Aided By Bar
The American Bar Association has called upon the state and local
bar associations at the request of Henry Morganthau, Jr., Secretary of
the Treasury, to assist in the sale of war bonds. Beginning July 1 the
quota for the sale of war bonds has been placed at one billion dollars a
month, and attorneys have been requested not only to make individual
investments in war bonds but to encourage the investment of estate and
trust funds in war bonds.
Each local bar association in the state has been urged by W. W.
Platt, president of the Colorado Bar Association, to do its part in the
sale of war bonds.

Calendar
August 17 and 19 --------------------- Commercial Law League at French Lick, Indiana
August 17 ------------- Commissioners on Uniform State Laws at Detroit, Michigan
August 24-37 --------------..American Bar Association at Detroit, Michigan
September 17 ---------------------------District Judges' Association at Colorado Springs
September 18 and 19 -------------------Colorado Bar Association at Colorado Springs
September 19 - .-------------------------------Junior Bar Section at Colorado Springs
September 19 --------------------------- County Judges' Association at Colorado Springs
September 20-27 ----------------------- Inter-American Bar Association at Buenos Aires

Aaron Burr- Patriot, Opportunist
or Scoundrel?
By ALBERT E.

SHERLOCK*

Not at least since the time of the Whiskey Rebellion, until July
of this year, has an American been convicted of treason. But the recent
conviction of German-born Max Stephan of the highest crime in the
land causes us to reflect on some of the incidents leading up to a more
famous charge of the same crime-the indictment and trial of Aaron
Burr.
The trial occurred in Richmond, "a pleasure-loving place, famous
for its conviviality-when the legislature was in session, a five-gallon
of toddy stood ready for all comers every afternoon at the governor's
house-for its horse races, and its beautiful women; exactly the place
to appreciate the address, the wit, the accomplishments, of a man like
Burr."' Against this background moved such figures as Thomas Jefferson,
John Marshall, General James Wilkinson, Andrew Jackson, Theodosia
Burr, Henry Clay, Harmon Blennerhassett, Benedict Arnold and John
Wickham.
The curtain rises on the scene set in western New York prior to the
Revolutionary War. Indian legend is so deep-rooted, so interwoven and
entwined, it is inseparable from early American history, so the Indians,
those contemporaries who have seen everything and remember everything, are the first actors appearing in this strange drama, and with a
sort of muttering nursery rhyme they tell of the bestowal of gifts of land:
"Hundreds of years ago Ta-oun-ya-wat-haw, the alleged Indian
deity, presided over all the streams and fisheries. He visited the earth to
clear up the streams and pointed to the best fishing and hunting grounds
in an effort to bestow gifts upon his people." 2
As he crossed Lake Ontario near Oswego, New York, Ta-oun-yawat-haw disclosed to his people the object of his mission. He then instructed the hunters and his children of his visits to all the lesser lakes
and made full provision for the sustenance of Hiawatha, to whom is
credited the formation of the first Indian Confederacy, comprising five
separate nations: the Mohawks, Oneidas, Onondagas, Cayugas and
Senecas. Hiawatha then addressed those five tribes and assigned to them
their particular duties: "You, the Mohawks, sitting under the shadow
of 'the green tree' whose roots sink deep into the earth, and whose
*Of the Denver Bar. Condensed and reprinted by permission from WESTERN
SPORTSMAN.
118 MCCLURE'S MAGAZINE (March. 1902), 404-413.
2
HISTORY OF CAYUGA COUNTY (N. Y., 1789), 11.
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shall be the first nation, because
branches spread over a vast country,
3
you are warlike and mighty."Thus the ancestors of Nicholas Kaghnatohon formed the first
Indian Confederacy. Nicholas Kaghnatohon, a famous descendant of
those five nations, was commissioned a lieutenant in the Army of the
United States June 5, 1779. 4 He figures in our story as the first owner
of lands later acquired by Burr.
Aaron Burr was born in Newark, New Jersey, in 1756. To his
father, who was the second president of Princeton University, great credit
is given for the development of that famed institution of learning. Orphaned at an early age, Aaron was launched on a life of adventure.
Adventure frequently starts with running away from hcme, and
this Aaron Burr did. Orphanhood to him was a release from the initial
responsibility of life, parents; it had its advantages and he soon, after
graduating from Princeton at 16, let himself be adopted by the Revolutionary War, romance, politics, chicanery, and New York City. Onethird of all criminals are nothing but failed adventurers and so it was
with Aaron Burr, Alexander Hamilton, and James Wilkinson. They
usually get a stiffer sentence than those others, the imbeciles and the
hungry.
No one can say that Napoleon, Caesar, Alexander the Great. or
Aaron Burr, before any fair court would be worse men than Wild Bill
Hickok, Jesse James or Pretty Boy Floyd. Since the beginning of history we have tried to understand, to "digest" them; their faults are not
mudspots but structural outcroppings.
Aaron Burr was an officer in the Revolutionary War and served
with a remarkable record. "Burr, Aaron (N. Y.). Served as a volunteer in the Canadian campaign and at Quebec in 1775; aide-de-camp to
General Putnam, 22d June, 1776, to January, 1777; lieutenant-colonel
of Malcolm's Continental Regiment, 4th January, 1777; resigned 3rd
March, 1779;' third Vice President of the United States, 4th March,
1801, to4th March, 1805."5
Benedict Arnold, American general, and commonly known as "The
Traitor," was born in Norway, Connecticut, January 14, 1741. He
was a member of a leading Rhode Island family and noted as a powerful
athlete; volunteered immediately after the Battle of Lexington and had
charge of the expedition against Quebec of which both Aaron Burr and
James Wilkinson were officers; later, becoming disgruntled with the
Continental Congress, Arnold turned traitor to his country in September, 178 1; was ordered to raid New London, Connecticut, representing
3

Ibid., 13.
'52 NEW YORK COLONIAL. MANUSCRIPTS, 53.

5

Letter from the Adjutant General's Office to the writer dated October 4. 1940.
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the British, and destroyed large quantities of stores. He left America,
was in the employ of the British Government, and died in London June
14, 1801. His name is invariably coupled with that of Aaron Burr. 6
Later, in politics, Burr became, by appointment, attorney general
of the state of New York. As attorney general, he was automatically
a member of the New York Land Board. To reward the soldiers for
their services in the Revolutionary War, the various colonies passed what
was know.n as military land grants. New York passed such an act April
6, 1790.7
This act provided, among other things, for the allotment of certain
portions of land in Montgomery County to be known and described as
military land grants. It should be recalled at that time Montgomery

County comprised the great portion of western New York and since has
been divided into some 30-odd counties.
Serving in the Revolutionary War was that other adventurer,
Alexander Hamilton, from the West Indies. His history and family
genealogy is more or less silhouetted in the early American Republic.
Hamilton had one distinct recognition and, should we say, was the only
person who enjoyed that distinction? The Constitution of the United
States was so framed and amended-Article 2, Section 5-to make it
possible for Alexander Hamilton to become President of the United
States.
He received recognition in the West Indies, where he was born; his
description of a hurricane in the island was so masterly in its detail the
natives recognized the ability of the youth who was later and often referred to by John Adams as the illegitimate "brat of a Scotch peddler."
Hamilton, after being graduated from Kings College, now Columbia
University, joined the Continental Army of 1776. In the pursuit of his
duties he met and later married the daughter of General Philip Schuyler,
December 14, 1780. Immediately after marriage, he retired from the
army and entered private law practice in New York City, where he and
Aaron Burr became outstanding members of the bar and the leaders'in
their profession.
"Hamilton's weakness for women is evidenced by his adventure
with Mrs. Reynolds of Pennsylvania., whose husband accepted $1,000
to salve his outraged honor. '8
To Hamilton is credited the following: he was an ardent student;
active in the framing of the Constitution; succeeded in keeping his fatherin-law, General Schuyler, United States Senator from New York (with
one exception, Burr was also Senator for six years) ; Secretary of the
82 ENCYCLOPEDIA AMERICANA, 313, 314.
,8 MILITARY PATENTS. State of New York, 278, Dept. of State.
'Creel, The Brat, 77 COLLIER'S WEEKLY, 24 et seq.
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Treasury during Washington's administration: refused the appointment
of Chief Justice of the United States Supreme Court; revised Washington's farewell address; quarreled with John Adams; made a secret investigation of Burr's land transactions in western New York in connection
with the Holland Land Company, and also the military land grants.
Various charges and counter-charges were hurled by Hamilton
against Burr in which Hamilton also had the support of his brother-inlaw, John B. Church. Church later publicly charged that Burr had been
bribed and this charge led to a harmless duel between Burr and Church."
"Just how the money was laid out we do not know. It was
charged on the books as for counsel fees since Cazenove had reported
that was to go to those attorneys who were to guide the affair through
the legislature. As appears in the accounts kept in Holland the total
paid out in this way amounted to $10,500, not an inconsiderable sum
for the day. Of this amount $3,000 went to the attorney-general of the
state, Josiah Ogden Hoffman, $1,000 to Thomas Morris as reimbursement for fees paid by him, and $1,000 to Mr. L- who refused to give
a receipt and required that his name be kept secret. The rest, $5,500.
went to Aaron Burr. There is still some mystery about this transaction.
It is evident that Burr did not receive the money as an outright gift for
there still exists in the archives of the company an engagement by Burr
for its repayment within two years, he being bound meanwhile in a sum
double the amount of the loan. It is easy to see the advantage of the
loan to Burr who was then, as often, in financial straits; it is not clear,
however, why Burr, who received part of the loan in cash and part in a
draft on the company's bankers payable to bearer, should have required
that the rest ($2,050) be paid to one Buckley and one Dayton for
Burr's account. It is almost needless to say that Burr did not meet his
englagement for the repayment of the loan. The bond was cancelled in
the settlement of the contract for Burr's purchase of land from the company." 10
Lieutenant Nicholas Kaghnatohon received a patent from the state
of New York to 1,200 acres of land located in what was then known as
Montgomery County in Township of Junius under date of February 29,
1791, and recorded in Book 8 of Military Patents at Page 278." Kaghnatohon sold his land to a white man, Cornelius Van Syck, who, in turn,
sold to Benjamin Walker. Walker sold to Burr. Here is the quaint
legal form of 1796, which misspelling the name of the Indian, tells the
story:
"This indenture, made this 7th day of October, in the year 1794
between Benjamin Walker. of the city and state of New York, merMEMOIRS OF AARON BURR, 418-423.
ODAVIS,
10EVANS, THE HOLLAND LAND COMPANY. 212 and 213.
"Supra note 7.
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chant, and Mary, his wife, of the first, and Aaron Burr of the same
place, Counsellor at Law, Esquire, of the second part, witnesseth that
the said Benjamin Walker and Mary, his wife, do hereby acknowledge,
have and each of them have granted, bargained, and sold, aliened in the
effect and confirmed and by these presents do grant, bargain, and sell
aliene in effect and confirm unto th said Aaron Burr who said and
assigns all those nine certain tracts or lots of land fcllowing to wit: All
that certain tract of land situated lined, and being in the county of
Onondaga, late County of Montgomery ...
"And also that other certain tract of land situate in the County
aforesaid in the township of Junius aforesaid distinguished on the map
aforesaid, by Lot No. 76 containing 450 acres which said to last mentioned tract of land of 450 acres each were granted by the people aforesaid to a certain Nicholas Kaghnaston, an Indian, his heirs and assigns
by their letters patent and by the said Nicholas, bargained and sold to
Cornelius Van Syck, his heirs, and assigns and by the said Cornelius
bargained and sold to the said Benjamin Walker, his heirs, and
assigns ...
"And the said Benjamin Walkers, for himself, his heirs, executors,
and administrators doth hereby covenant promise and agree to, and the
said Aaron Burr, his heirs, and assigns in manner and form following.
that is to say that he, the said Benjamin Walker at the time of and
sealing and delivery of these presents is lawfully and rightfully seized
in his own right of a good, sure, and perfect absolute and indefeasible
estate of inheritance of and in, all and singular the said several tracts of
land premises above mentioned subject nevertheless to the conditions,
exceptions, and reservations herein before mentioned ...
"In the witness whereof the parties to these presents hereunto interchangeably set their hands and seals the day and year first above
written.
BEN WALKER (L.S)
MARY WALKER (L.S)
"Recorded the 22nd day of March, 1796, at 7 o'clock A.M. Glen
Cuyler, Deputy Clerk."' 2
The acquisition by Burr of this land, which formerly belonged to
the widely known Indian lieutenant, eventually fed fuel to the fire
blazing between Burr and Hamilton, more particularly when Burr defeated General Philip Schuyler for the appointment of United States
Senator from New York. Schuyler at that time was Hamilton's fatherin-law.
Hamilton and Burr, jealous of each other's political ambitions.
1"Book

2 of Seneca County Deeds.
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were continually trying, and did expose and reveal political, financial
and romantic skeletons in the other's closet. Hamilton was closer to
Washington than Burr and successfully used his friendship in stopping
appointments of both Burr and Burr's friends.
In the presidential election of 1800, Burr and Thomas Jefferson,
"the Sage of Monticello," received the same number of electoral votes,
73. This strange coincidence of political intrigue threw the presidential
election into the national House of Representatives. Newspaper headlines of the day screamed various alleged political scandals surrounding
each candidate.
Burr's connection with Benedict Arnold, and his purchases of military land grants in western New York echoed and re-echoed through the
Senate Chamber, and after many days of debate, Jefferson was elected
President by the House of Representatives and Burr Vice President.
From 1801 to 1805, Burr as Vice President of the United States,
was presiding officer of the United States Senate. Of all the men to
reach the Vice Presidency of the United States, with one exception
(Jefferson), he was the most fascinating and brilliant, and discharged
the onerous duties of that exalted station-as, indeed, he did those of
every position he ever held--with grace, tact, and signal ability. He used
his office as a theater peculiarly adapted to the display of his shining
talents. Notwithstanding the odium which clustered about his name,
the traditions of the Senate still rank him foremost among its presiding
officers.
Far better for him and those who loved him, had he died while
president of the most august body on earth. Later came the evil days
which rank his name indissolubly with Judas Iscariot and Benedict
Arnold.
Historians agree that Burr needed but one thing to make him one
of the most resplendent figures in America-a moral sense. Aaron Burr
was lavishly endowed by nature in the most prodigal of her moods but
she held from him the most precious of gifts, a pure and honest heart.
Instead, she placed in his bosm, a "gift" which, in the language of Holy
Writ, was "deceitful before all things and desperately wicked," or as
the law books say, "regardless of social duty and fatally bent on mischief." To fill a long-felt want, the lawyers have invented the phrase
"moral insanity." Morally, he was totally color-blind.
The fashion is and has been to prate much of Hamilton's virtue,
honesty, patrioism and morality. They are supposed to represent his
contest with Burr as a warfare between good and evil, between the
powers of light and the powers of darkness. In the final analysis, the
plain, sober, unvarnished truth is that Hamilton was just about as bad
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as Burr, and the difference between them was only the inappreciable
difference between tweedledum and tweedledee.
Some historians and other authorities who have a thorough knowledge of the social, military and political background of both those
gentlemen phrase it: "In fact, Aaron Burr rendered inestimable service

to Hamilton's fame by killing him."
During the four years in the Senate, with treaties made, resolutions
adopted, ministers of foreign powers received, demands by Napoleonthe bankrupt in need of money-the Louisiana Purchase, Burr visualized
an empire in that great southwest. The dreams of this empire were increased by the love of his only child, Theodosia Burr, and on her he
lavished everything.
In 1804, while Vice President of the United States and presiding
officer of the Senate, he was defeated for the governorship of New York.
Hamilton, as always, vigorously opposed him. As one who differs
politically from another, Hamilton continually harassed Burr in his
craving for relief and racked him intermittently, as thirst racks a
wanderer in the desert. This was the climax which led to the duel between Burr and Hamilton at Weehawken, New Jersey, July 11, 1804.
According to their own stories, and from their record, they were both
as honest as the next man and ready to prove it any morning at ten paces.
"Dueling continued for more than half a century. Many of the
most eminent Americans, such as Clay, Randolph, Jackson, and Benton
fought 'on the field of honor'. In 1820 a resolution against dueling
was offered in the United States Senate by Senator Morrill of New
Hampshire and was laid on the table.'" I 3
What effect that famous shot that killed Hamilton on that July
morning, 1804, had upon American history has been a matter of historical, political, and military speculation. At the time, both were
leading members of the legal profession in New York and both enjoyed
their first choice, adventure. At the beginning of most careers stands an
adventure, and often its nature has had influences on the state, on institutions, and civilization.

The adventurer may be summed up as society's

benefactor, as well as its pest.
In March, 1805, Burr retired from the Vice Presidency with the
accusation of murderer ringing in his ears, and set out for the west for
new adventure. As Vice President he had made many friends, including
Henry Clay, John Marshall, Harmon Blennerhasset, John Wickman,
and Andrew Jackson, that gentle savage, known to us as "Old Hickory"
and "An Epic in Homespun." Burr had dreams of an empire beyond
the Gulf of Mexico and advocated the invasion of Mexico. (This the
"ANNALS

16TH CONGRESS, FIRST SESSION, 630-636.
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May 2, 1805, with money borrowed from
United States later did.)
friends, Burr sailed down the Ohio River, all smiles and good nature as
are men when embarking upon adventure that offers them certain success
and possible fame, and stopped at the island home of Harmon Blennerhassett.
This gentleman from the Emerald Isle came to America in 1796
with considerable wealth. There have been rumors that he married his
niece, Margaret Agnew, whose father was lieutenant governor of the Isle
of Man. In 1805, Blennerhassett was approximately 40 years of age,
eccentric, a mediocre musician, astronomer, chemist and once a lawyer
and dabbler, and a fatuous windbag. As an adventurer, he ended as a
nervous, prating, banal financier.
The conversations and statements of Aaron Burr to Harmon
Blennerhassett and his wife from Ireland fell on very receptive and fertile
ears. The Blennerhassetts figured it a patriotic duty to entertain the
former Vice President of the United States and readily financed Burr's
enterprises in the southwest.
In his journey to the southwest, Burr was entertained by various
political celebrities. In Kentucky he was arrested and charged with
treason. He was defended by that tall, redheaded, prominent statesman,
Henry Clay, who appeared as Burr's counsel without fee, and his friends
made a hero of the defendant. This was Clay's initial step in the national arena; he later, for years, represented Kentucky in Congress and
was senator from that state when death came in Washington, June 29,
1852. He was a member of the Peace Commission that signed the
Treaty of Ghent at the close of the War of 1812.
Burr, after his release from the Kentucky authorities, journeyed
southward where he was entertained by Andrew Jackson e.n route to
New Orleans,* where was stationed General James Wilkinson, at that
time in a receptive mood for any endeavor or adventure that might prove
of financial benefit to Wilkinson. It was later proved that Wilkinson.
a general in the United States army under four presidents, had been a
pensioner of the Spanish government while in the service of the United
States, and was carried on the Spanish payroll as "Spy No. 13." All
that time he was a Spanish citizen and on the payroll of the Spanish
King Charles IV. During the formation of the alleged Burr conspiracy
Wilkinson carried on a series of personal correspondence with the then
from the
Chief Executive, Thomas Jefferson. Burr knew Wilkinson
14
expedition to Quebec under Benedict Arnold years before.
"Burr's letter to Wilkinson was used by Wilkinson in a fashion to
bring his friend and many honest men to the very edge of execution-a
35 THE DIAL (August, 1903), 61 to 63. review of Win. F. McCaleb's, The
Aaron Burr Conspiracy.
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fate from which only the fearless and penetrating mind of John Marshall
was to save them." '1
Charges and counter-charges appeared in the newspapers. President
Jefferson figured Burr was too dangerous to run at large and the hound
dogs of prosecution were set loose upon that once gallant officer of the
Revolutionary War. He was arrested after his flight from Mississippi
somewhere in what is now Alabama and taken to Richmond, Virginia,
where he was tried for treason before John Marshall, then Chief Justice
of the United States Supreme Court.
From March 26, 1807, until the trial actually opened on Monday,
August 3, subsequent to his indictment by a grand jury which charged
him with treason, Burr was a prisoner in Richmond. He entered the
courtroom on the arm of his son-in-law. Joseph Alston, Governor of
South Carolina, and bowed to the wonderful legal battery comprising
those appearing for the government of the United States and those who
entered their appearance in defense of the former Vice President.
A few high spots of the trial by that celebrated correspondent,
Washington Irving, will prove interesting. Richmond, always the scene
of much social activity, was teeming with excitement, hotel space was a
matter of importance and prices subject to advance without notice.
Taverns and bar rooms were doing an enormous business. Andrew
Jackson, who had been subpoenaed as a government witness from
Tennessee, was spending his time in violent harrangues to the crowd on
the State House green, awaiting the arrival of General Wilkinson from
New Orleans. Jackson, proclaiming Colonel Burr innocent, denounced
People hardly knew what to
Mr. Jefferson's "political persecution.''
make of this fiery, uncouth frontiersman with his hair all over his face
and his queue tied in eel skin, but his eloquence was having effect and
the government, which had brought Jackson from Tennessee to Richmond to testify, was wishing him back again in Tennessee. As for the
jury, they were dismissed early in June for several days so that "they
might go home, see their wives, get their clothes washed and flog their
negroes.
Burr's appearance before Marshall for trial was an historical event
of first importance. The world has rarely seen two men so able, one a
judge, the other charged with treason. Almost of the same age, both
had been nurtured in the best grade school our country provided-the
Revolutionary War.
John Wickman, one of the leading members of the bar of RichDuring the trial of Burr and
mond, was chief of defense counsel.
Blennerhassett, using that homespun phrase, "a lot of dirty linen was

'3 BEVERIDGE'S

LIFE OF JOHN MARSHALL, 309.
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aired before a jury." When Wilkinson took the witness stand, he stared
Wilkinson was at
white-eyed at Burr as a colt might eye a bear-cub.
times extremely lackadaisical. All the jurymen, however, appeared to
have believed him to be a scoundrel and he escaped indictment at the
hands of the grand jurymen by a narrow margin of seven to nine.16
Accusations, innuendoes, and inferences regarding Burr's land
transactions in western New York, more particularly the acquisition of
certain military tracts were echoed and re-echoed during the trial. However, Burr was acquitted by the jury and after the trial left America to
spend several years in Europe.
And so ended America's perhaps most famous trial for treason.
10ANNALS 10TH CONGRESS, FIRST SESSION. 667.

Tire and Gas Ration Survey
The Colorado Bar Association, as part of a nation-wide effort
supervised by the American Bar Association, is undertaking a survey of
the lawyers within the state to determine to what extent tire and gasoline
rationing would apply to lawyers. Edward L. Wood of Denver, president-elect of the Colorado Bar Association, is in charge of making a
survey of Colorado lawyers to determine their attitude upon this question. The American Bar Association's committee on the coordination
and direction of the war effort is making a national survey of the picture
in an effort to get all-over response to the problems engendered by the
tire and gasoline rationing.
After the material has been assembled, the national association will
present the data to the Office of Price Administration with a view to
securing for the bar and the bench an adequate weighing of their requirements in balance with the needs of other groups in the community.
Many lawyers, especially in the western areas, are so dependent upon
the use of the automobile in the practice of their profession because of
the lack of transportation facilities that curtailment threatens not only
their livelihood but their capacity to perform the function which society expects of them. The same argument applies to district judges
who have to travel from county seat to county seat within their district
to hold court. The problem is an especially serious one in the western
area which has a surplus of gasoline and which is more dependent than
the east upon the automobile as a means of transportation.
Members of this association who are interested in the problems
presented by tire and gasoline rationing should write to Edward L.
Wood, University Building, Denver, expressing their views upon this
subject.

DICTA

197

Daisy Whiffle v. The Twitter
Bird Seed Company
BY ROBERT T. SLOAN*
I am very much complimented by the remarks of your toastmaster.
I am also highly complimented that in recognition of my vast knowledge
of the law your association should invite me here to speak on a subject
peculiarly suited to my personality and attainments, abnormal jurisprudence. Your recognition makes me feel that at last I am becoming a
lawyer's lawyer. Blessed be he who serves the poor! I shall not hesitate
to speak freely.
Your program committee has specifically requested me to review a
certain case I tried here several years ago, my famous case of Daisy
Whiffle v. The Twitter Bird Seed Company. Of course, the members of
the local bar are completely familiar with the details of that case. It
created quite a sensation here at the- time in justice court circles. As I

recall I tried it in 1935.

Let me see-yes, it was in the spring of 1935.

For the benefit of our out-of-town guests and visitors, let me explain

that that is not my most recent case, but I wanted to bring up one where
I had been successful. So I am very grateful for the happy coincidence
or rare tact, ivhichever it was, that inspired your program committee to
select that old case, Whiffle t. The Twitter Bird Seed Company.
-Although I realize that to many lawyers it is the most important
consideration of all, I am not going to tell you at this time how I got
the case. Suffice it to say that it came to me under rather extraordinary
circumstances-practically an act of God. Indeed, if it hadn't been for
the pluck and the remarkable perseverance of my client, Daisy Whiffle, a
perseverance that sent her around from one law office to another even
after twenty or thirty lawyers had turned her down, I might not have
represented her at all. Such are the ways of chance.
The facts of the case are comparatively simple. Daisy Whiffle was
a -professional woman, a snake charmer in a circus. She owned in her
own right a baby rattlesnake, for which she felt the deepest affection,
and which she generally carried coiled around her neck. Now, on the
day of the misfortune I am about to relate, Daisy was out riding in an
open touring car with her beloved pet encircling her neck as usual. The
day was rather wintry and as a result the little snake became cold and
stiff. Daisy happened to glance down and thought the poor creature
was dead. Well, horrified and womanlike, she released both hands from
the steering wheel and clutched the snake to her bosom. Meanwhile, the
*Of the Kansas City, Missouri. bar. From an address delivered before the regional
conference of the American Bar Association in Kansas City on April 18, 1942. Reprinted by permission from the MISSOURi BAR JOURNAL.
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driver of another car, approaching from the opposite direction, in an
effort to avoid a collision, drove upon the sidewalk and tried to scale an
adjoining building, but gravity forced him down again in the path of
the oncoming car, with the resulting collision. Neither driver was hurt,
but Daisy's rattlesnake, frozen and stiff as it was, and therefore unable
to relax, was fatally cracked in three places. So that by a strange twist
of fate the illusion of death which caused the accident now became a
hideous reality.
Now, I saw in these facts some of the elements of a perfect case.
There was Daisy Whiffle, a woman. I looked at her and for the first
time I saw she was beautiful-all clients look beautiful to me. There
was a strong emotional appeal, a woman's love for her deceased pet.
Plenty of damages-after all, you can't buy a live rattlesnake every day.
But what it obviously lacked was a corporation defendant. In order to
remedy this defect I took the deposition of the driver of the other car.
I found that he owned his own car, that he was unemployed at the time
of the accident, and that never in his entire life had he worked for a
corporation. I also discovered, however, that eleven years prior to the
accident in question, he had purchased a package of bird seed from The
Twitter Bird Seed Company. It was a simple little transaction, and yet
I thought I saw in it a sort of embryonic master and servant relationship,
and I thought of that great maxim of law, "olim proqucrator semper
procurator," or once an agent always an agent, and that other even more
useful maxim, "quid juores non facient," or what won't a jury do; and
I knew I had my corporation hooked.
I immediately filed suit against The Twitter Bird Seed Company.
This company was represented by a very able corporation lawyer, a
member of what in certain respects was the largest firm in our city. I
say in certain respects, because of the seventeen partners in his firm only
two were actually living, so that the size of his firm depends upon your
point of view, heaven or earth. But any way you look at it, my distinguished adversary, through his contacts with the departed, was in an
excelleant position to secure divine guidance in handling cases.
Handicapped as I was, I was confident of the result. I felt that I
had in this case a natural, as we say in the law--one of those cases which
comes to a lawyer, if at all, only once in a lifetime, and which, if correctly tried, brings him everlasting fame and fortune.
I waited the day for the trial with calm confidence. Only one thing
happened to disturb my equilibrium, and that only temporarily. The
defendant offered to settle for $10.00. Immediately I was precipitated
into a great emotional conflict. Did I want a trial reputation or did I
want $10.00 cold cash? That was my dilemma. For several days I
was in the throes of agonizing indecision, and even now I don't know
how I would have decided if again fate had not intervened, as it so fre-
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quently does in the lives of men of destiny. The choice was taken from
my hands. The defendant withdrew his offer! The case had to be
tried.
I made no preparations for the trial. It is not my policy to look
up law in advance of the trial of a lawsuit. I have learned from experience that no matter how strange and fantastic is my own notion of the
law, it is safe to assume that somewhere in the reports there will be a
decision that will support it. And maybe I won't have to look it up at
all. I really have, I must confess, a singular aversion to looking up law.
At one time I seriously considered specializing exclusively in a certain
class of cases dealing with what is commonly referred to as "the unwritten law," but I didn't seem able to work up that type of practice.
For a long time I was very discouraged about my laziness-or shall
I call it my love of profound inactivity? I was so discouraged that I
went to a psychiatrist for treatment, Dr. Elmer Good. Maybe you have
heard of him. He is the author of several well-known books, Good on
Emotions, Good on Hallucinationsand Good on Everything.
At first this great doctor had difficulty diagnosing my case. He
couldn't locate my unconscious mind. He said he didn't know where to
draw the line. But, after he talked with me a while, he said he didn't
think it made any difference. Then he located my complex, the cause of
my trouble. He said I was suffering from a suppressed desire, to be
President of the United States. Well, of course my presidential ambitions are no secret. My mother raised me to be President. I selected my
studies at high school and at college with this goal in mind. And now,
here I am of presidential age, fully trained and fully equipped, but there
isn't any opening. And, God knows, Roosevelt may live to be ninety!
Then the doctor, this psychiatrist, told me: "In a case of an ordinary individual with such an emotional thwarting as yours I recommend
a substitute activity. For instance," he said, "if a man is jilted by a girl,
he marries another girl and what is the difference. Or if he fails at a
profession like the law, he goes to the Lake City Munitions Plant and
finds solace in the increased remuneration the government pays for that
sort of work. But," he said, "when a man has a magnificent ambition
like yours, there isn't any adequate substitute. And rather than desecrate
such a fine, noble impulse with an unworthy substitute, I think you are
justified in doing nothing."
Well, I tell you, that opened up a new world for me. To think
that, like the story in the Bluebird, I should find my supreme happiness
in what I was already doing-nothing! If the doctor had recommended
any alteration in my character, it would have implied dissatisfaction with
myself as I was, and, consequently would have been a blow to my ego.
But here he was able to restore my self-esteem without prescribing the
slightest change in my character.
Now, to get back to my subject---there comes a time when every
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speaker must get back to his subject. We are trying the case of Daisy
Whiffle u. The Twitter Bird Seed Company.
I didn't coach Daisy for the trial. I didn't have to. When she
stalked into that courtroom with her superb animal magnetism, she was
a sensation. She was dressed in canary yellow and sheer nerve. Immediately she started broadcasting certain feminine psychical waves that
made contact with the jury and the judge with devastating effect.
As I recall she was rather quick at repartee, too. I remember one
instance in cross-examination. Opposing counsel, trying to ascertain the
market value of her dead rattlesnake, very properly asked her whether
it was a male or a female, and she turned to him and said, "Sir, that is a
question which should be of interest only to another rattlesnake."
But I know this learned audience is interested not so much in the
wit and humor displayed at the trial, as in the judicial significance of
the case itself, and its place in the history of jurisprudence. I don't think
there is any case that has gone as far as this one to clarify the law of
negligence relating to personal injuries.
The judge issued only one instruction, but it was unusually lucid
and comprehensive. He charged the jury in effect that, "If you find from
the evidence the plaintiff was a woman and the defendant was a corporation, your verdict will naturally be for the lady." And it was. But
isn't that a masterful instruction? Doesn't it completely express the
realities of modern law? The law is ever striving for certainty and simplicity, and there we have it in that simple little instruction.
I believe we have here tonight several educators, several great law
teachers. I wish they would read the opinion of the justice in this case,
Whiffle v.The Twitter Bird Seed Company. Let them read and reread
it, and go back and tell it to their students, because, if the'y will pardon
my saying so, it seems to me that our young law graduates commence the
practice of the law with a most grotesque conception of what constitutes
the law of negligence. In their misguided zeal, they will read a great
mass of authorities, trying to ascertain what a certain mythical figure
they call the reasonable man would do under these or those circumstances.
What an unnecessarily tedious way to practice law! They are also mastered by a fear, amounting almost to a phobia, that there won't be sufficient evidence to take the case to the jury. Let them cross that bridge
when they come to it. There are lawyers who have traveled for years
without sighting the bridge.
Now, in closing I want to point out that, if there are present here
tonight any unusually erudite individuals, students of higher jurisprudence, who want to consult with me in private after the program is over,
I shall be happy to place my learning at their disposal. It is my considered opinion, based on a certain amount of actual experience, that I am
not likely to be invited back again, and I want to do as much for them
as I can while I am here.

Legal Services on the
Installment Plan
BY NORMAN W. BAKER*
Since the wheels of the law grind slowly, particularly in our congressional law factory, may it not be pertinent to inquire what, if
anything can be done within the limits of our present revenue code to
alleviate the alleged harsh effects of the requirement that so-called income
for personal services be accrued on the final income tax return for a
decedent? I refer, of course, to the article appearing in DICTA of April,
1942, American Bar Reports on Income Tax Amendment to Avoid
Accrual Method in Death Cases, which explains the requirements of the
federal income tax law that upon the death of a person, there shall be
considered as income in his final return and tax paid thereon, all
"amounts accrued up to the date of his death if not otherwise properly
includible in respect of such period or a prior period," often including
large uncollected sums for personal services such as doctor's fees, attorney's fees and the like. It is submitted that several avenues are open
to soften the effects of that section, as interpreted by the courts, while we
await the uncertain outcome of requests for congressional relief.
First, let it be stated that the decisions of the United States Supreme
Court referred to in that article, Helvering v. Enright's Estate, and
Pfaff v.Commissioner of Internal Revenue2 , should not have been too
surprising. Section 42 was first enacted in the 1934 Revenue Act and
the regulations issued since then have clearly required such accrual and
foretold the present result. As the Board of Tax Appeals "inthe Ledyard
Estate case said: "Decisions of this Board and the courts are uniform
i~n holding that the effect of Section 42 is to put the decedent on the
accrual basis of reporting income in his final return. * * * The accrual method of accounting and reporting income is not new. It has
been a part of income tax laws since the 1916 act. The unconstitutionality of the method was apparently assumed in United States v. Anderson, 269 U. S.422, and in United States v. American Can Co., 280 U. S.
412. * * * Other cases hold that a deceased partner's distributive share
of partnership profits not reduced to possession constitutes income includible in the final income tax return of the decedent who had kept his
books on the cash basis. Bull v. United States, 295 U. S. 247; Guaranty Trust Co. v.Commissioner, 303 U. S. 493. " s Assuming that an
*Of the Denver bar.
1312 U. S. 636, 61 S. Ct. 777, 85 L. ed. 1093 (1941).

2312 U.S. 646, 61 S.Ct. 783, 85 L. ed. 1099 (1941)

'Estate of Lewis Cass Ledyard, Jr. v. Commissioner of Internal Revenue, 44
B.T.A. 1056 (1941).
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unwarrantedly heavy burden of taxes thus does result to estates found
in this position, let us carefully examine the two United States Supreme
Court decisions and the two Board of Tax Appeal cases mentioned by
Mr. Cobourn.
In the first decision, it appears that John M. Enright was an attorney and member of a law partnership, the partnership agreement providing that on Mr. Enright's death, his estate should become entitled to
his partnership percentage of monies on hand, outstanding accounts receivable and "the earned proportion of the estimated receipts from unfinished business."
This calculation of values was made by his senior
surviving partner, to be used in both the state inheritance tax return and
the federal estate tax return, resulting in a value of $2,056 on the accounts receivable and of $40,856 on the unfinished legal work. It was
the taxing barb on the latter item that caused the greatest pain, but even
the Board of Tax Appeals had held "that the evidence did not show the
situation of the unfinished work in sufficient detail to enable the Board
to determine independently that it was not accruable.'
A good point
to remember: Prepare your evidence in cases before the Board as thoroughly as in any case before the courts.
The next point of importance here, referred to in the Enright case,
is that from such accrued gross income on decedent's final return may be
deducted accrued items of expense, such as interest, taxes, reasonable expenses of collection, and the like5 as provided by Section 43 of the
Revenue Act. 6 This source of relief is perhaps the most frequently overlooked. In addition, it might be desirable for anyone responsible for the
preparation of such tax return to make a careful search for any additional
deductions in the form of capital losses and bad debts (capital assets
often ascertained to be worthless from an examination of decedent's
records, safety deposit box contents, etc., and never previously deducted).
Actually in numerous cases the results of the accrual rule are not
so terrifically bad. Congressional purpose is explained by the court
thus: "Accruals here are to be construed in furtherance of the intent of
Congress to cover [convert?] into income the assets of decedents, earned
during their life and unreported as income, which on a cash return,
would appear in the estate returns. Congress sought a fair reflection of
income." 7
In many of these cases it is advisable to keep in abeyance as long as
possible the final correct valuation on, or amount of, the accrued income,
'Helvington
1093 (1941).
'Helvington
1093 (1941).
"Regulations
'Helvington
1093 (1941).

v. Enright's Estate, 312 U. S. 636, 638, 61 S. Ct. 779, 85 L. ed.
v. Enright's Estate, 312 U. S. 636, 643, 61 S. Ct. 781, 85 L. ed.
103 Income Tax. Internal Revenue Code for 1940, page 193.
v. Enright's Estate. 312 U. S. 636, 645, 61 S. Ct. 782, 85 L. ed.
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in order to see what actual collections upon the accounts may be. In doing this, a conservative initial valuation of such assets by the personal
representative should be made upon the inheritance tax return and upon
the decedent's final income tax return, permitting the government to
assess a deficiency if it wishes. The federal government has of course
three years after the filing of decedent's final return within which to assess
deficiency income tax and the later such deficiency is assessed the longer
will be the period of observation herein suggested. Under Section 322
of the Revenue Code, a claim for refund may be "filed by the taxpayer
within three years from the time the return was filed by the taxpayer or
within two years from the time the tax was paid." By this method it is
possible to observe the actual recovery or collection made on such socalled "accrued income" for as long as five years, and if collections do
not reach expectations, a claim for refund is in order.
The corpus valuation placed upon such accrued items of income
for inheritance tax purposes, while not binding upon the federal revenue
agent in charge, are persuasive, particularly where supported by the
opinion of qualified appraisers. As the Supreme Court points out, "the
requirement of valuation comprehends the elements of collectibility. '
It is only the rare case where face or book value of accounts receivable
owing to a deceased doctor's or lawyer's estate can be shown by anyone
to be collectible to that extent. In his article, Mr. Cobourn gives the
example of a lawyer (annual net income $30,000) dying November 1.
1941, having uncollected and undetermined fees of $45,000 (supposedly face amount) . with the result that $26,000 federal income tax is
added. This writer cannot agree that such is a typical example, for it
implies that the account of every client is as gilt-edged and collectible as
United States government bonds. Everyone else knows, even if the
revenue agent doesn't, that when the professional man dies, his personal
representative will be lucky if eventually he collects 25% or 30% of the
face or book amount of the accounts receivable for decedent's services.
and not 100%.
In the Pfaff case, " where the decedent was a physician. the Commissioner of Internal Revenue had included in decedent's final income tax
return, accounts receivable of $27,000 for services rendered, but only at
one-fifth of their face value. This writer experienced the case of a
deceased physician, who had kept his books on a cash basis, having
$135,000 book value of accounts receivable for his professional services when be died, but a value of only $20,000 thereon was satisfactorily
established before the Colorado Inheritance Division, based on an estimate
of probable collectibility. The same value was found acceptable for
'Helvington v. Enright's Estate, 312 U. S. 636, 645, 61 S. Ct. 782. 85 L. ed.
1093 (1941).
'Supra note 2.

204

DICTA

federal estate and income tax purposes. While it is true that "the estate
tax and the income tax are wholly different in concept and theory and
Imay impinge upon each other in ultimate incidence by striking at the
beneficiary so as to diminish first his inheritance and then his income
therefrom," 10 nevertheless a careful evaluation for the first tax will ordinarily result in substantial savings on the latter tax.
That the above contention is true is borne out by the Wickersham
Estate case. There two types of accrued income were involved, first,
commissions of $34,669 as trustee and as guardian of Gloria Morgan
Vanderbilt, a minor, and second, the interest of decedent George W.
Wickersham in the profits of the copartnership of Cadwalader, Wickersham and Taft, shown on the federal estate tax return as worth
$132,000. In the case of both items, the value placed thereon by the
executor was accepted by the Treasury Department after audit of the
estate tax return; accordingly, the same sums were considered as taxable
income includible in decedent's final return. In the Ledyard case, the
estate tax value of the decedent's interest in partnership uncompleted
business was,estimated by the executor at $281,778, whereas the income
tax value on the same item, assessed by the commissioner, was only
$134,535.
Where the executor makes his own estimate of value of
these items on the estate tax return, how can he object if the same value
is used for income tax purposes?
The most important point to attorneys, however, of both the
Wickersham and Ledyard BTA cases and the Enright case is the necessity of diminishing the possibility at death of large outstanding accounts
receivable for services. With present high rates on income tax likely to
continue for years to come, it behooves every attorney, including those
whose health is good and whose life expectancy is long, to keep their
accounts for fees receivable paid up at periodic, short intervals. These
decisions should do much to enhance the movement for monthly billing
of clients for services rendered. Many attorneys are still inclined to wait
for a payment upon fee account in work extending over many months,
or even years, until the conclusion of entire matter; and by reason of the
peculiar nature of legal work and lawyer's fees therefor, this is sometimes a rule that must be followed. But with this and other tax inroads
ever present, the lawyer who persists in claiming his fees in the timehallowed method of the country storekeeper-by a lump sum bill once
a year, or longer-may well be the last of his family, for the tax gatherer will leave little for the nurture and education of that lawyer's surviving son. Don't we often see leading attorneys too busy for months
to render a bill or a request for a fee allowance? One place where some
improvement can be made is in the courts, where allowances of fees are
0

" Camille R. Gump, Executrix, 42 B.T.A. 197, 205 (1940).
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made in matters running over long periods of time. The Supreme Court
itself in the Enright case has pointed the way and shown in part at least
the medicine for this ailment, by this language: "The completion of
the work in progress was necessary to fix the amount due but the right
to payment for work ordinarily arises on partial performance."" (Italics supplied.) Lower courts called upon to make allowance of fees to
attorneys, receivers, trustees, guardians, etc., please take heed'
Note that in the Wickersham case the decedent's commissions as
trustee and guardian, amounting to $34,669, were allowed on petition
to the Surrogate Court months after death and theretofore no request1
has been made to the court for any allowance for such commissions. 2
Note also a similar situation in the Ledyard case.", Ledyard had for
years been a director of Chase National Bank, was a partner in the law
firm of Carter, Ledyard and Millburn (with which he had an agreement
to pay his executors shares of income received after death) , and was also
executor of two estates and trustee of thirteen trusts. It was said: "The
successor partnership took over the incompleted work of its predecessor
and carried the matters to completion. In some instances nothing remained except collection of the fee and the other matters were in various
stages of completion."
Moreover, "No request had been made by the
petitioner [sic., decedent] to any court or beneficiary for the allowance of
the commissions prior to the decedent's death." While we have no way
of telling definitely from the opinions in these cases whether such in fact
was the situation, it is likely that substantial shares of such fees and commissions could have been allowed and paid to decedent before the date
of death, had they only been asked for. The moral of this story is, that
bad though the rule of accrual of income on decedent's final return may
be, there are some ways of diminishing its sting, one of the most heartening to the lawyer being the prompt and frequent collection of fees and
commissions.
Note: As this article is written, it is learned that the House Ways
and Means Committee has tentatively approved for the pending 1942
Revenue Act a provision that income accrued at date of death would be
taxable to persons actually receiving it instead of being includible in
decedent's final return.- It remains to be seen just what happens to this
proposal as the Revenue Act goes through the Congress.
"Helvington v. Enright's Estate, 312 U. S. 636, 645, 61 S. Ct. 782, 85 L. ed.
1093 (1941).
'Estate of Wickersham v. Commissioner of Internal Revenue, 44 B.T.A. 619
(1941).
'Estate of Lewis Cass I edyatd, Jr. v. Commissioner of Internal Revenue, 44
B.T.A. 1056 (1941).
"Rewrite Bulletin 20 of C.C.H. Standard Tax Service for 1942, Volume 1.
p. 128.
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The Right to Practice Law As Dependent
On Fear of Hell
BY FRANK SWANCARA*
Colorado Rule 222 provides that "every applicant [for admission
to the bar] shall, before receiving a certificate of admission, * * * take
the following oath * * *." Since we have by statute adopted the common law as of 1607, a person is incompetent to take an oath of this
kind unless, according to some cases, he believes in supernatural punishments "in the world to come. "' Of course. if the oath maker is a Gentoo
or a Mohammedan he is, ipso facto, competent.
The presumption is
that his hell is fearful enough to make his oath terrifying and effective.
So important, in jurisprudence, is hell that the Tennessee Constitution
of 1870 provides that "no person who denies * * * a future state of
rewards and punishments, shall hold any office * * *
Since any person may take an oath as a witness, why not also an
oath of office or of admission? The answer is that the term "witnesses"
in Section 1, Ch. 177, C. S. A., providing that all persons may be witnesses, refers only to persons who testify to matters other than those
stated in an oath. One taking an oath of admission to the bar is not
acting as a "witness."
If that is true, then he is not a witness who,
under Section 7, Ch. 177, C. S. A., may go through the formalities of
an oath or affirmation without being "questioned in regard to his or her"
opinions on the subject of punishments "in the world to come." '
The court itself recognizes that the applicant may "affirm" under
Section 2, Ch. 115, C. S. A., and so he may, but that statute was copied
after like statutes intended to accommodate only "Quakers, Nicolites,
Tunkers and Mennonists." 3 Only in Florida does the statute permit
affirmations by "all persons who do not believe in the doctrine of future
rewards and punishments.'
Rule 43 (d) permits "a solemn affirmation" in lieu of an oath. Judges say, however, that one incompetent to
take an oath is also incompetent to make "a solemn affirmation. '"
*Of the Denver bar.
'Jackson v. Gridley. 18 ,Johns (N. Y.) 98, 103 (1820), where the court said:
"By the law of England * * * it is fully and clearly settled, that infidels who do not
believe in a God, or if they do, do not think that he will either reward or punish them
in the world to come. cannot be witnesses in any case, nor under any circumstances."
2Ibid.
'See Ch, 71, §3, CoMP. STAT. D. C. 1894.
'REv. STAT. 1919, §2703, as quoted in 3 WIGMORE ON EVIDENCE (2d ed.),
877.
'Samford, 3., in Wright v. State, 24 Ala. App. 378, 135 So. 636, 640 (1931).
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To deny admission to, or to disbar, solely on the ground that the
applicant or lawyer does not believe in punishments "in the world to
come" and is on that account incompetent to take any oath, under the
common law and where that common law has not been abrogated, would
seem a violation of our Bill of Rights. Section 4, Art. II of the state
Constitution provides that "no person shall be denied any civil or political
right, privilege or capacity, on account of his opinions concerning religion," but the operative effect of that clause is modified by the further
provision that "oaths or affirmations" shall not be dispensed with, which
implies a retention of the common law requirements as to competency to
take oath." Be that as it may, the right to practice law is not a "civil
or political right" within the meaning of the Constitution, but is only
a favor granted or withheld at the pleasure of the Supreme Court. That
tribunal has inherited the power which the inns of court had, in England, to "refuse to give to one of its members a call to the bar, * * *
without reasons. " 7 It follows that the Supreme Court could refuse to
admit not only one disqualified at common law to take an oath or affirmation, but also "without reasons" anyone else. If a policy of nonadmission were enforced long enough, it might not only abolish the bar
but also leave no young man qualified to become judge if to be "learned
in the law" means to be an admitted attorney.
Judge Jeffreys would have no troubles under our Rules regarding
oaths, for he had all the beliefs required, judging by the fact that he
warned a witness thus:"
"* * * and that God of Heaven may justly strike thee into
eternal flames and make thee drop into the bottomless lake of fire
and brimstone."
No one has ever questioned the competency of any applicant to
take an oath, but one himself might inform the admitting court of his
incompetency at common law, to conform to an ethical precept involved
in these words of Chief Justice Shaw:9
"* * * where a man is called as a witness, * * *
he is not only
permitted, but bound, by every consideration of moral honesty, to
avow his unbelief, if it exists."
Chief Justice Taft would, accordingly, have had to avow his unbelief",
in a doctrine required for the competency of witnesses at common law,
and the late Charles S. Thomas would have bad to admit that he rejected
the doctrine that "man seems to suffer in death the added affliction of an
eternity of post mortem agonies."' 11
"Clinton v. State, 33 Ohio St. 27 (1877).
'O'Brien's Petition, 79 Conn. 46, 63 Atd. 777 (1906).
'Quoted in WIGMORE ON EVIDENCE (2d.ed.) §1816.
'Commonwealth v. Kneeland. 20 Pick. (Mass.) 206. 220 (1838).
"Publications of American Unitarian Association duly examined.
"Charles S. Thomas, Morituri Te Salutamus.
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Edwin M. Abbott in The Law and Religion is "convinced," says
Prof. Yarros, in the American Bar Association Journal, "that many
lawyers do good in the world and lead worthy and useful lives without
any belief in a personal God.' 1 2 Such lawyers could be, theoretically,
disbarred on the ground that the alleged oath of admission each took was
not an oath at all. The same may be said of lawyers who do have a
"belief in a personal God" but do not believe in the doctrine of divine
punishments. Attorney General u. Bradlaugh1 3 is authority for these
conclusions. Charles Bradlaugh was prosecuted, criminally, for penalties for having, as a duly elected member of the House of Commons,
voted without first having made and subscribed the oath required of a
member. He had in fact said and physically performed all that was
possible in the making and subscribing of an oath, and what was done
was binding on his conscience. Yet because he had no belief in divine
punishments, it was held that it was legally impossible for him to take
an oath, and therefore no oath was taken. If that case is fully followed,
not only could there be disbarments, but no applicant for admission to
the bar could be admitted if he avowed a non-belief in the doctrine of
punishments.
Chief Justice Willes, justifying oaths, cited Lactantius on the point
that oaths frighten or influence men "so very wicked as not to be afraid
even of committing murder. ' ' 1 4 But oaths are not necessary to preserve
the integrity of honest men. Much less is any creed on "post mortem
agonies."
One judge took judicial notice of the fact that Clarence
Darrow had no belief even in a Deity capable of inflicting punishments.'1
Hence Darrow was incapable of taking an oath, as the courts held Bradlaugh to be. To have barred Darrow from the bar on that account
would have been a penalty on opinion, yet some judges are willing to
impose such penalties, for one of them, in New Jersey, was ready to
exclude a New York attorney in the event that the latter would not give
a satisfactory answer to a question relating to religious belief.1"
For many reasons, and in every state, the court rule or statute that
requires an "oath" of an attorney might well be amended so as to permit
an oath without regard to common law qualifications, or an affirmation
without regard to the theological or other opinions of the applicant.
12(1939) 25 A.B.A.J. 1044.
"* * * the question before -the court
'14 L.R. (Q.B. Div.) 667, 698 (1885).
was whether the person, although he went through the form of it, could take an
oath." Id. 697.
"'Willes Rep. 538.
"Brown, J., in State v. Weedman, 55 S.D. 343, 226 N.W. 348, 369 (1929).
"6Letter of Paul Blanchard concerning proceedings of June 3, 1940, in a case
wherein Herman Matson was suing the city of Hoboken and Blanchard appeared as one
of counsel for plaintiff.
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Lawyers' Part in War Effort to Be Theme
of Annual Convention
The lawyers' role in the war will be the theme of the forty-fith annual convention of the Colorado Bar Association to be held at the Broadmoor Hotel at Colorado
Springs on September 18 and 19. Friday afternoon's program will be devoted to
phases of this vital topic and will feature talks by Dr. A. D. H. Kaplan, regional
price executive of the Office of Price Administration, on the economic phases of price
control, and by W. W. Grant, well-known Denver attorney, and W. W. Platt. president of the state bar.
The annual address will be delivered Friday evening by Philip J. Wickser of
Buffalo, New York, according to Thomas J. Keeley, Denver chairman of the convention committee. Mr. Wickser. who is chairman of the bcard of directors of the Buffalo
Insurance Company, is one of the few men responsible for the reorganization of the
American Bar Association. He has long been active in the national association, serving
as a member of its House of Delegates and at present as a member of the Board of
Governors. He has been chairman of the national conference of bar examiners and is
the author of many articles on legal topics.
The outstanding event of Saturday's program will be "Information Please," presented by the Boulder County Bar Association under the direction of Milton Green of
Boulder. The Boulder lawyers have planned a clever and informative sketch which they
promise will rival the famed negligcnce trial of last year's program.
Saturday morning will be devoted to section meetings. The Junior Bar Section.
under the chairmanship of Ray Moses of Alamosa. will hold its regular meeting that
morning and elect officers for the coming year. The committee on probate and trust
law will attempt to whip into final shape the revision planned for presentation to the
state legislature for enactment this fall. This committee, under the chairmanship of
Hubert D. Henry of Denver. will meet with the County Judges Association under the
chairmanship of Judge J. Edgar Kettering of Denver, for a final conference on the
proposed legislation.
Similarly, the water section, under the chairmanship of Malcolm Lindsey, of
Denver, is planning to put the finishing touches on its draft of part of a new water
code. This important task has been under way for three years and it is hoped that a
complete section can be ready in time for the legislature's approval this year. The
District Attorneys' Association has also planned an interesting program for Saturday
morning, according to James T. Burke of Denver, the president.
The District Judges' Association will meet at the Broadmoor Hotel the day prior
to the convention, on September 17th.. This will enable the judges to attend both
conventions. Discussions of the operation of the rules of civil procedure, of uniform
supplementary district court rules, and of probation and parole will occupy the time
of that meeting according to its president, Judge Stanley H. Johnson.
The convention program will formally open at 10:00 o'clock Friday morning
with conmittee reports being presented. The afternoon session will open with the
president's annual address, to be followed by a discussion of war problems.
Berton T. Gobble, State Inheritance Tax Commissioner, will discuss the effect of
double taxation apparently possible under a recent United States Supreme Court opinion
and reciprocal tax features of the Colorado statutes during the Friday session. Wilbur
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Denious and James A. Woods of Denver will report as delegates to the American Bar
Association meeting.
The entertainment features of the program will include a program by the Law
Club of Denver, and by the Junior Bar Section at the Friday and Saturday luncheons
respectively. Saturday evening the annual banquet will be held, at which time the
new officers will be introduced to the association. A special program for the ladies
is being planned by a committee headed by Mrs. G. Russell Miller of Colorado Springs.
A complete program will be mailed to members of the association by the middle of
August.

Can You Stump The Experts?
The Boulder County Bar Association has phnned an entertaining and instructive
program for Saturday afternoon session of the annual meeting. Lest you believe their
experts are not experts they are requesting members of the bar to submit questions to
be answered on their "Information Please" program. The questions must be of a type
that can be answered concisely and definitely, and they should pertain to the law. Questions should be submitted to Milton Green, Law School, Boulder. Please mail your
question today so that the editorial board can approve your question. Are you clever
enough to stump the experts?
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